Two Acres – Two Premises Rule
By David Thompson, CPCU

The following question was submitted to the Independent Insurance Agents & Brokers of America’s “Virtual University” Ask an Expert service: 

“We have a client who has a flood insurance policy. With all the rain in Georgia, he had water coming in from the outside into his basement.  The flood insurer denied the claim and sent a letter stating that since two contiguous homes were not affected and less than two acres of land was affected, this was not a “flood” as defined in the NFIP policy.  So how do we provide coverage for this insured in this situation; a homeowner has a retention pond that overflows due to large amounts of rain and comes into the house or with all this rain water that comes into the basement?”
This is an excellent question and it points out the fact that an insured with both a flood policy and a property policy (homeowners or commercial property) can suffer a water loss that might not be covered by any policy. 
Let’s look, however, at this situation and see what it takes for water to be considered a “flood” under the NFIP policy.  The term “flood” is defined as follows:

Flood, as used in this flood insurance policy, means: 

1. A general and temporary condition of partial or complete inundation of two or more acres of normally dry land area or of two or more properties (at least one of which is your property) from:  
a. Overflow of inland or tidal waters;  
b. Unusual and rapid accumulation or runoff of surface waters from any source;  
c. Mudflow.
Note the reference to, “…two or more acres of normally dry land area or of two or more properties…”  Putting this statement into “plain talk” language it says, “If the water covers two or more acres you have a flood, or if the water is not confined to your property you also have a flood.  Common misconceptions are:  two separate structures must be damaged and the water has to cover at least two acres.  Examples will help illustrate this concept.  (All examples are based on actual claims.)
· Bill owns a house on 1/4 acre of land.  His neighbors along the street own property of similar size.  Heavy rains cause surface water to damage Bill’s house.  No other structure on Bill’s street was damaged.  The water, however, was in the public street.  In this case, the water touched two or more properties (Bill’s house and the public street); thus, Bill has suffered a “flood.”
· Sue owns a house on 1/2 acre.  During heavy rains, water pools upon the ground and gets into Sue’s house causing damage to carpet, walls, furniture, and other personal property.  No other house near Sue sustained any damage.  The adjuster initially denies the claim, but after further investigation a supervisor goes to the property and can see what is referred to by some as “the trash line.”   The supervisor recognizes this “trash line” as the small line of leaves and yard debris that often shows how much area the water covered and where the water stopped.  This “trash line” clearly touches Sue’s yard as well as her neighbors.  It was not necessary that the neighbor’s house sustain damage; it was only necessary that the water was not confined just to Sue’s property.  In this case the water touched two properties so Sue suffered a “flood” under the NFIP policy.

· Lisa lives on a five-acre tract.  Heavy rains cause surface water to damage her house.  Lisa takes photographs of the water and they clearly show a vast expanse of area covered.  While the water was confined to her five-acre tract and did not touch any other property, the adjuster can see from the photographs that the area of displacement is over two acres.  Lisa’s claim is covered. 
· Fred gets a “deal” on a half-acre vacant lot, mainly because the lot is located in a sinkhole area.  During heavy rains surface water damages Fred’s house.  Due to the low-lying nature of Fred’s lot, the water is confined to his property.  Since neither two acres were flooded nor two properties were touched, Fred does not have a valid “flood” loss under his NFIP policy.  Additionally, his homeowners policy excludes the loss due to the water exclusion.
· Lucy owns a house on a typical 1/4 acre lot.  Her street has about 20 houses on it.  Heavy rains cause surface water to damage Lucy’s house.  While neighbors on either side of Lucy sustained no flood damage, three other houses on her street (just a few hundred yards away) did sustain damage.  This fits the “general condition” of flooding.  Since water touched two or more properties Lucy has a valid flood claim.

So, in the question asked by the agent it would be key to know all the specifics of the damage.  The agent said the claim was denied because two contiguous homes were not affected.  As pointed out in the examples, such requirement does not exist; it’s only necessary that the water was not confined to the insured’s property. 
Let’s assume, however, that in this particular case the insured lived on one acre and the water was in fact confined to his property.  Such being the case, this is not a covered claim under the NFIP.  As pointed out earlier, too, the homeowners policy would exclude the loss also.  Is this an exposure that can be covered?  Yes, but seldom does a market exist.  There is no endorsement to the NFIP or homeowners policy to fix this gap.  A few insurance companies write flood insurance under their own private, non-NFIP, form.  Underwriting is quite selective, but for those who qualify for this “private flood insurance” one benefit is that the policy often has a broader definition of “flood.”  It’s common that the reference to two acres or two properties is not present, meaning that almost all surface water claims would be covered under this non-NFIP policy.  Additionally, some excess flood policies do not impost the two acres/two properties limitation so it’s possible that the underlying NFIP policy would exclude the loss but the excess might cover it.  Of course, these private and excess policies are company specific and each policy must be read to determine coverage. 
The Independent Insurance Agents & Brokers of America’s “Virtual University” (VU) is a great resource for insurance professionals.  Any FAIA member is automatically eligible for the VU.  Their web site is available by clicking here.  While the use of site is free, registration is required.  To obtain a free account, send an e-mail to logon@iiaba.net with your name and your agency/company information.  A username and password will be sent to you promptly.
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